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to regulate Commercial Intercourse between the States. 
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The State confers upon the railroads the right of eminent 
domain on the theory that their enterprises are of a public 
nature, and that they are not exclusively for the private benefit 
of the corporations, but for the interest of the whole people. 
It confers upon the railroads the right to make a use of their 
private property in a way which aflTects the public interests. 
This gives to them certain private and vested rights, and 
imposes upon them certain public duties and obligations. It 
is the duty of the State to protect the vested rights of the 
railroads, but at the same time to exact the observance of their 
public obligations and to guard other interests equally worthy 
of protection. When they pursue, with dangerous zeal, their 
private interests, and become wholly forgetful of their public 
obligations and the rights of others, the State has the right 
and is bound to restore the balance between interest and duty. 
In the recognition of these principles lies the solution of the 
question of transportation in the United States — a solution 
which shall protect the public interests, be just to the railroads, 
and accord with the genius of republican institutions. In the 
language of Chief Justice Waite, " that government is the 
best which, while performing all its duties, interferes the least 
with the lawful pursuits of its people." Without entering 
into a discussion as to the limits of the power and duty of the 



Government, it may be asserted that the paramount duty of 
government is to protect rights and prevent abuses ; and, as an 
indispensable condition to this end, to jealously guard and pre- 
serve its lawful powers against dangerous encroachments from 
whatever sources they may arise. Thus we have the principle 
and the limitation which should guide the Government in its 
action or omission to act upon the railroad problem. The 
result would be the largest liberty to the railroads consistent 
with the interests of commerce, the rights of the public, and 
the safety and freedom of the governing power. Commerce 
must not be subjected to the railroads; but the railroads must 
be allowed to pursue, without restriction, their own interests 
so long as they do not interfere with other and greater inter- 
ests. And yet, in pursuing their legitimate interests they 
cannot always avoid conflict with and injury to other interests; 
but this conflict and injury should not, even in cases of neces- 
sity, be in the arbitrary discretion of the railroads, but should 
be regulated upon some stable principle, and by some wise, 
more powerful, impartial and independent influence, which can 
be none other than government itself. Conflicting human 
interests will not regulate themselves. If this were so, all gov- 
ernment might be dispensed with. It is pleasant to cherish 
the hope of a coming perfection of character, and with it a 
perfection of human conduct ; but as long as these remain only 
beautiful dreams we must despair of absolute freedom and sub- 
mit to the inevitable necessity of governmental restraints. 
Hamilton truly says, "There are some who maintain that 
trade will regulate itself, and is not to be benefited by the 
encouragements or restraints of government. Such persons 
will imagine that there is no need of a common directing power. 
This is one of those wild speculative paradoxes, which have 
grown into credit among us, contrary to the uniform practice and 
sense of the most enlightened nations." This is as true of the 
railroad problem to-day as it was of general trade when the 
Contiiientalist was written. There should be interference to 
prevent the abuse of the power and privileges of railroad cor- 
porations, and the usurpation or exercise by them of the power 



to regulate commerce. Tlie genius of our institutions will not 
admit of more; the safety of government and the rights of the 
public demand no less. The policy of non-interference has 
two limitations: Government cannot remain inactive (1) 
while combinations are forming which threaten its supremacy 
and usurp its functions; (2) when the rights of those entitled 
to claim its protection are violated. The Government cannot 
make contracts between the railroads and the people, but it 
can and must see that the stronger takes no unfair advantage 
of the weaker. The doctrine of the freedom of contract does 
not apply to the railroad question. There is no such freedom 
on the part of shippers. They must accept the railroads' 
terms. It would be silly to say, in this age and at our stage 
of social development, that no one is compelled to enter into a 
contract with the railroads. Commercial and social conditions 
do compel men to use the railroads, and if they cannot do this 
on reasonable terms and conditions, they must accept those 
which are unreasonable. The regulation of intercourse by 
means of railroads is, therefore, a very proper function of 
government. 

But we need not rest alone upon these general principles. 
The common law, so fruitful and elastic in its principles and 
80 rich in its illustrations, is a never-failing guide. Lord Oh. 
J. Hale says, when private property is " affected with a public 
interest, it ceases to be juris privati only." The application 
of this principle is well illustrated in what are called the 
Granger caaes^ the Chicago Elevator case (decided by the 
Supreme Court of the United States), and in People v. Boston 
and Albany R. R. Co. (70 N. T. R., 569). There are many 
other cases in point, but these will suffice for the present pur- 
pose. In Mwnn v. Illinois (4 Otto, 113), Chief Justice WAriE 
said : " When, therefore, one devotes his property to a use in 
which the public has an interest, he, in effect, grants to the 
public an interest in that use, and must submit to be controlled 
by the public tor the common good, to the extent of the inter- 
est he has thus created." 

This is a sufficient statement of the fundamental principles 
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on which legislative action should be based. The expediency 
of present action, the power which should act, whether State 
or National, the measures which should be adopted, and the 
means to be provided for tlieir enforcement, will now be con- 
sidered ; and the first step is, to inquire what evils, if any, 
exist, and of their nature and extent. 

There is a great evil, and, in a general form of statement, 
it is this : The illegitimate exercise, by railroad corporations, 
in their own interest, of extensive and important powers, 
vitally affecting the commerce and other industrial interests of 
the country. Whenever energy, mind and adequate means are 
concentrated in any enterprise, they are likely to aflbct the 
industries of the country ; but it may be in a legitimate and 
beneficial manner, or in one that is illegitimate and highly 
injurious. The powers exercised by railroad corporations, in 
relation to freight tarifis, are virtually legislative powers. 
Exercised, as they are, in the interest of the legislators only, 
there is an absence of wisdom, justice and moderation, and an 
entire forgetfulness of the rights of the public. The power to 
regulate commerce is vested in Congress by the Constitution ; 
and it was so vested, to prevent, among other things, unjust dis- 
criminations by one State against another in respect of commercial 
privileges and advantages. But now the railroads have quietly 
usurped this power, not to exercise it beneficently in the spirit 
of the Constitution, to curb injustice, but to create and intens- 
ify the evil of discrimination and inequality of privilege. 
And their action has created illegitimate, unregulated and 
ruinous competition, not only between the railroads them- 
selves, but among communities and individuals. And thus, 
what was wisely denied to the States has been usurped by the 
railroads, and the consequences are, those very discriminations 
against one community or State or class, and in favor of another, 
to guard against which the power to regulate commerce was 
denied to the States. We have, then, commerce regulated by 
arbitrary rules made by self-interested corporations, which, 
unlike the legislators elected by and responsible to the people, 
are without that patriotism, desire of honorable fame and high 



sense of honor and duty, which prompt to the conscientious 
discharge of the sacred obligations of public trust. And we 
shall see, further on, that these corporations are really and sub- 
stantially without responsibility before the law for any reckless 
disturbance of industry and imposition of unequal burdens. 
A failure of the Government to control one of the most import- 
ant of human interests, is a virtual abdication in favor of 
private corporations, and is, to this extent, a change in our 
institutions. But of some of the evils in detail. 

And the one most onerous and odious is discrimination in 
rates. The cost of transportation is a decisive condition in 
commercial transactions. The power that controls this con- 
dition also controls production and exchange, and to a very 
great extent consumption itself. The cost of production of 
wheat in Minnesota, let us suppose, is thirty cents per bushel 
Now let us suppose the cost is the same in Ohio. If the power 
that controls transportation to the markets of distribution and 
consumption, discriminates by granting lower rates to the pro- 
ducers in Minnesota, the producers in Ohio are driven from 
those markets and this industry in Ohio languishes. Again, 
a manufacturing industry in Ohio may be conducted as cheaply 
as in Missouri ; but if the transportation of raw material or 
other needed means to Missouri is cheaper than to Ohio, the 
Missouri manufacturer has the advantage of his competitor in 
Ohio, and the one flourishes while the other, fails. These are 
very simple illustrations, but in them may be seen the import- 
ant powers of transportation companies, and how closely their 
operations are allied with the dearest rights and interests of 
the public. Of course, natural economic laws are constantly 
working similar results; but I am not now discussing that 
branch of the problem. It is the arbitrary action of the trans- 
portation companies for gain and self-interest to which lam 
directing attention. Again, a large dealer in Louisville obtains, 
by a secret or special arrangement with the transportation com- 
pany, a rate much lower than numerous small dealers are 
compelled to pay. The small dealers are thus not only driven 
out of the wholesale markets of New York, Baltimore or New 
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Orleans, in the making of purchases, but their local trade with 
consumers is destroyed or greatly injured by this fatal com- 
petition. There is no end to these illustrations. They are 
familiar to business men and to intelligent observers. The air 
is filled with complaints and there is a loud and importunate 
demand for a fair chance. By the favor of the transportation 
companies, one State, class, community or individual is built 
up, while the rights and the hopes of another are dashed and 
trampled on. The companies thus exercise a power of bur- 
dening by taxation one State, city or class, and of exempting 
another. They tax some industries and foster others by 
exemption. They cause a fluctuation of values and demoralize 
commerce. Nor is this all ; they demoralize and debauch the 
merchants and shippers and their own agents by inaugurating 
an illegitimate struggle or scramble for the advantage, which 
ends in the obliteration of all moral distinctions and in the 
forgetfulness of the commonest human obligations. 

There are cases of discrimination which may not be evils in 
themselves, but which involve interests far too important to be 
left without legislative sanction and governmental regulation. 
One is the case of that class of freights called " spedal^'^ now, 
I believe, included in " fourth class freights." The following 
is a good illustration : Twenty years ago sugar and molasses 
were largely imported at New Orleans, and shipped from 
there, by river, to the various river towns and cities, and 
thence distributed throughout the Western and North-Western 
States. The merchants of Chicago desired to compete with 
the merchants of New Orleans and the river towns, and, 
accordingly, the trunk lines, connecting the Atlantic seaports, 
with Chicago, made a special rate for this class of goods, which 
was very much below the current rate for goods of equal value, 
in proportion to weight (Report on Internal Commerce, 1879.) 
This rate was, in all probability, far below the actual cost of 
transportation. It stands to reason and common sense that 
other classes of freight and other enterprises were taxed to 
enable the trunk lines to foster this trade of Chicago merchants. 
The railroads, undoubtedly, made up their loss. A second 
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instance is this : A mannfactnring or mining indnstry is estab- 
lished on the line of a railroad. An important, perhaps vital, 
condition to the success of the enterprise is that it' shall be 
granted special rates, both for the receipt of supplies and for 
the shipment of its products, during several years. The 
grounds upon which the special privilege is based are, that 
the new enterprise must compete with similar enterprises 
at points where the advantages of competition between trans- 
portation routes is afforded, and on roads, the magnitude 
of whose total traffic enables them to transport like commodities 
at veiy low rates. (Report on Internal Commerce, 1879.) A 
special instance of the application of this principle to agriculture 
may be cited. A few years ago there were some gardens near 
New Orleans that partially supplied the markets with small 
vegetables, but nothing more. The local production of these, 
and eggs, chickens and esculents being limited, they were 
brought chiefly from the West. Seeing how profitable such 
industries might be made, the managers of the Chicago, St. 
Louis and New Orleans Railroad undertook to give encourage- 
ment to small farming of this kind, and in a short time suc- 
ceeded in so far stimulating it that it is now a widely extended 
interest, to be found not only in the parish of Orleans, but in 
all the contiguous parishes. The production has become so 
great as to justify the running of fast freight trains for its 
transportation, along with tropical fruits imported from the 
islands of the Spanish main, and from Rnatan and the States 
of Central America. Ventilated cars have been constructed, 
the time of the trains shortened, and large amounts of fruits 
and vegetables have been distributed as far east as Detroit and 
Baltimore, and as far west as Kansas City and Denver. (Report 
on Internal Commerce, 1879, appendix, 147.) 

At first view these discriminations may be thought very 
desirable and praiseworthy. The most that can be said for them 
is, that they are good acts of an irregular, unstable and irre- 
sponsible government by railroad corporations. But I cannot 
advocate a bad government or one based on a wrong principle 
because some particular acts done by it have resulted bene- 
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ficially to only a portion of the people interested. These acts 
are essentially legislative. They are an invasion of the exclu- 
sive powers of Congress to regulate commerce. If such acts 
were provided for by State legislation the Supreme Court 
would probably declare the legislation void. {The Hcmnibal 
and St Joseph R, H. Co. v. StMen, Chicago Legal News, 
February 2, 1878.) The very objection to State action, in a 
matter so universal as commerce, is that States, being local 
and affected by local prejudice and selfishness, are too apt to 
give preferences, to enact prohibitions and restrictions, and 
make one State or section of the country tributary to another, 
even though they may enact some just and beneficial laws. 
{Federalist, Nos, 7, 22 and 42.) We know the motives of the 
railroads. They are not patriotism, nor a zeal, for the public 
good, nor a wise fostering of some particular enterprise, having 
due regard for other interests and the eflect upon the whole 
country. Their own profit and advantage is the sole prompter. 
The result is great irregularity of commercial movements, and 
the development of the country in spots, to the injury of other 
places equally worthy of encouragement. No ; a power and 
discretion which was denied to great States is not wisely left 
to railroad corporations. The intention of the Constitution is 
that we shall be governed by equal laws and not by associa- 
tions of men. The system of transportation and the causes 
that affect rates and lead to discriminations are very complex, 
depending on economic conditions beyond the control of 
the railroads and of government, as well as upon conditions 
entirely within control; and the particular instances of dis- 
crimination are as various as the conditions; but I think 
enough has been said to lay down the principles on which 
governmental action should 'proceed, so far as this branch of 
the subject is concerned. 

A second evil is what are known as '* railroad wars." These 
cannot be dignified with the name of competition. No greater 
violation of the maxim. Sic utere tuOy etc, can be perpetrated 
than the inauguration of a railroad war. The aggressor not 
only afflicts the public with all the injustice of discrimina- 
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tion, but interferes with the legitimate enterprise of other 
railroads. These scrambles are lawless, vicious, riotous. 
They injure the parties to them and disturb every other 
industry. A merchant in Chicago purchases goods in New 
York, and they are shipped at the prevailing rates. A large 
portion of his capital may be invested. In a day or two 
war begins between some of the trunk lines. Kates are cut 
down by one road and then anotlier retaliates by cutting them 
down still more, and the unseemly wrangle continues until the 
rates are little more than nominal. The merchant finds him- 
self unable to compete with other merchants who have shipped 
at these nominal rates during the war. He is greatly damaged ; 
perhaps ruined. Then the war ceases and the usual freight tariff 
is imposed. It is needless to say that business enterprise is 
paralyzed by the uncertainty thus created. Sometimes millions 
are spent in these hurtful contests by the roads. The injury 
to the public cannot be estimated. No man or body of men 
have any right thus to use their property. Is a government 
which looks quietly on and permits it, altogether respectable ? 
Neither our railroads nor the government can control the 
magnitude of the wheat crop in Kussia, nor the rate of trans- 
portation from Odessa to Liverpool, nor the volume of business 
in our own borders ; but is it not a confession of wickedness 
on the part of the railroads, and of weakness on the part of 
government, to say that there is no help for a railroad war? 
Will it be said that these wars are undertaken for the general 
good? Some charitable economists say, ^^ Let the roads alone ; 
these matters will regulate themselves." Yes, all conflicts will 
regulate themselves in time, and order will reign as it reigned 
in Warsaw. 

A third evil, near akin to those already mentioned, and, in 
some degree growing out of them, is sudden changes in rates. 
A variety of economic and other causes often dictate a change 
in rates. Some harm must inevitably come of these changes ; 
bat this should be reduced to a minimum, and all arbitrary 
action, in that regard, forbidden. 

A fourth and very great evil is the engaging by railroads, 
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and their directors and officers, in enterprises and specalatioDS 
other than the business of transportation, the snccess of which 
depends on the rates of transportation fixed by themselves. 
This leads to discrimination in their own favor, and a conse- 
quent monopoly of some branches of industry. The anthracite 
coal combination is a good illustration. By this several roads 
secured the ownership of eeventy-five per cent of the anthracite 
coal fields of the country, and, consequently, the control both 
of the production and the transportation of this commodity. 
(Report on Internal Commerce, 1879.) Speculation in grain 
is another instance. Perhaps these might be unobjectionable 
if all discriminations were forbidden. But, at present, the 
roads, with their vast capital and influence, may defy compe- 
tition, and ruin small dealers and crush the beginnings of 
enterprise. 

And the last evil I shall notice is what are known as appor- 
tionment schemes or combinations among the companies. 
The professed object of these is to prevent railroad wars ; and 
it is claimed that they are an improvement on the system of 
transportation. The great and leading objection to them is 
that they usurp the proper and exclusive functions of govern- 
ment, and establish a dangerous power which threatens to place 
itself beyond control and above the reach of the law. I am 
aware that a very eminent authority in these matters (Mr. 
Charles Francis Adams, Jr.) makes light of this danger and 
calls it a '^ spectre." He would not only encourage them but 
give them a legal existence and sanction. But I cannot think 
this the course of true wisdom. If, as he says, the only altern- 
ative is a survival of the fittest, then the plan might be 
adopted as a choice of evils and as the lesser of two great 
dangers. Combinations vnll be made, it is said, if not openly 
and lawfully, then secretly and unlawfully. If this be true, 
sovereignty no longer abides with the government or with the 
people. Here is a power to which it must be conceded. Mr. 
Adams' position is, in plain terms, this : The railroads rrn^t 
and wiU have their way / not that he would give so much to 
them, but that it is inevitable in the development of modern 
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industry and society. If this be true all legislation is utterly 
useless; the Government is powerless to protect its citizens. 
We might as well let public opinion fight out its losing battle 
with the railroads, at once, and then all will be quiet. Mr, 
Adams says, justly perhaps, that the great underlying cause of 
existing evils of transportation is excessive and unregulated 
competition. I do not see how it is possible under our institu- 
tions, if we wish to preserve them, to adopt the remedy he 
proposes. To escape present ills he would have a federation 
of corporations wielding truly imperial powers. A federation 
commanding the activity, energy and brains of two hundred 
and fifty thousand men, and five billions of capital, and con- 
trolling eighty thousand miles of railroad, and upon which the 
internal and foreign commerce of the country is largely depend- 
ent, cannot be contemplated without great concern. And Mr. 
Adams himself says the character of these quarter of a million 
officials is hardly better than that of a race of horse jockeys on a 
large scale. The Southern Confederacy, in its best days, never 
wielded a greater power. True, it is proposed to make this fed- 
eration subject to the law and the government. But how ? Does 
any sober-minded man doubt that this vast interest will have a 
voice in the enactment and enforcement of laws afiecting its 
action ? It is idle to suppose that the vote of its officers and 
employes will represent its strength, even were those votes impar- 
tially cast. We cannot escape the belief, that with the rapid 
increase of railroad development, and its tendency to concentra- 
tion of power in the hands of one, or at least a few men, the gov- 
ernment would be overshadowed and become a mere puppet in 
the grasp of this federation. If it is held in check by any law, it 
will only be with its own consent. Already the railroads, 
single-handed, exercise a dangerous political power. A promi- 
nent railroad man testified before the investigating committee 
in New York, " in a republican district, I was republican ; 
in a democratic district, I was a democrat ; in a doubtful dis- 
trict, I was doubtful; but I was always Erie." The money 
paid by the public for transportation, instead of being paid for 
interest on bonded indebtedness and dividends on stock, is 
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used by the corporations to influence legislation, and much of 
the corruption of men in public life may be traced directly 
to this source. The committee appointed by the legislature of 
the State of New York, in 1872, to investigate the affairs 
of the Erie railroad, say: "It is further in Evidence, that it 
has been the custom of the managers of the Erie Railway, 
from year to year, in the past, to spend large sums to control 
elections and to influence legislation." Mr. Gould, when 
examined in relation to vouchers, admitted the payment, dur- 
ing the three years prior to 1872, of large sums to Barber, 
Tweed and others, and to influence legislation or elections ; 
and said that he had been in the habit of sending money into 
the numerous districts all over the State, either to control nomin- 
ations or elections of senators and members of the Assembly. 
And these operations extended iqifo four different States. (Report 
on Internal Commerce, 1879, Appendix, p. 13.) Pooling schemes 
and combinations, with or without legal sanction, increase the 
facilities for such corrupt operations. The tendency of legis- 
lation should be towards the dispersion instead of the concen- 
tration of such dangerous power. The possession of power is 
attended with irresistible temptations to use it. This is so where 
there is a system of checks and balances, as between the executive 
and legislative branches of the government. One has a con- 
tinual tendency to encroach upon the other. But no power of 
modern times is so active and aggressive as concentrated cor- 
porate power. Prompted by self and corporate interest, with- 
out check or restraint, beyond the reach of compassion or 
ethical principles, entirely forgetful of all rights save its own, 
subtle and insinuating in its methods, it moves on with resist- 
less force. Much has been said of public opinion. Corporate 
power seldom feels the force of criticism as individuals may be 
made to do, and besides it can organize public opinion. It can 
have its journals and spokesmen, able and wary, and if it does not 
always crush adverse comment, it strongly and subtly presents 
the " other side," and breaks the darts that may be hurled. 
The greater power afforded by combinations, legal or other- 
wise, will be used to add impetus to its operations; and I 
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cannot donbt that the end must be the subserviency of the 
government. It seems inexpedient for the government to per- 
mit a struggle for the mastery among the railroads, as it cer- 
tainly is inexpedient to place the railroads in a position where 
they v^ill inevitably enter into a struggle for a mastery of the 
government itself. I say inevitably^ because two rival powers 
cannot occupy the same ground, however well intentioned they 
may be, without a conflict sooner or later. There are some 
lesser evils arising out of apportionment schemes which might 
be tolerated, in view of the greater evils of discrimination and 
war, if the government were really impotent. But as no 
patriotic citizen can admit that his government is impotent, 
corrective legislation seems to be demanded. And important 
among these evils is instability. The great desideratum is 
unifonn, steady and reasonablf rates. Absolute perfection in 
this regard is impossible, from constantly recurring economical 
changes ; but disagreements, the construction of new roads, 
the consolidation of other lines, to say nothing of " cutting of 
rates" and other breaches of faith, render the ''pools" uncer- 
tain in duration and effects, and lead or tend to frequent 
disruptions. Then shippers are deprived of a choice of lines. 
The superintendent of the pool determines the route the ship- 
ment shall take. It may be thus sent by an unreliable line, 
whose time is longer than others, which refuses to settle 
promptly for losses, and which is managed by a set of dis- 
obliging and insolent officials. Shippers may prefer to pay 
more freight and have, in return, promptness, faithfulness, 
civility and moral and pecuniary responsibility. Here is a 
great evil of combinations. That skill, industry, honesty, 
economic management, prompt delivery, polite consideration 
for the rights and comfort of the public, which is directly, 
perhaps absolutely, dependent on competition, is entirely lost 
by combinations. It is no unimportant matter that to | 
increased injury insult may be added, if the law sanctions 
these railroad federations. 

But I must take leave of the enumeration of ills. A vol- 
ume would be necessary to relate them all, with their effects. 
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in detail. I have done nothing more than hint at them. I 
will hastily allude to one other, and that is illustrated by the 
transactions of the Standard Oil Company with the tnmk lines. 
He who runs may read. An account of them may be found 
in the report of the investigating committee appointed by the 
legislature of New York, in 1879, as well as in the Report on 
Internal Commerce, 1879. The evil thus illustrated is general, 
and may be formulated thus : The leasing or other disposition 
by railroads of their terminal facilities, or other functions 
which form a link in the chain of transportation, to other 
parties, with whom they enter into a combination for the 
mutual profit and benefit of themselves, to the injury of 
commerce. 

I pass to the consideration of present remedies for this 
unwholesome state of things. But, practically, there are no 
certain, definite and effective remedies existing. It is by no 
means certain, as some have assumed, that, at common law, a 
common carrier cannot discriminate, and that he is bound to 
treat all alike. The carrier is bound to carry for all, and at 
reasonable rates. But that is a very different thing from car- 
rying for all at equal rates. (See JSaxendale v. JEastem Cos, 
R. E. Co., 4 C. B. [N. S.], 63, 78.) The legislation of the 
State of New York certainly does not contemplate perfect 
equality of treatment. (See Revised Statutes [Banks' 6th 
edition], vol. 2, p. 532, § 39, subd. 9.) But even were it certain 
that discriminations are unlawful, there are no means available 
to the private litigant for the prompt enforcement of his rights. 
Nothing short of an investigating committee of the legislature 
could have brought out the fact that the New York Central 
made six thousand contracts for special rates in one year. 
And while this company denied making discriminations in 
freight rates, it was in evidence before the recent committee of 
the New York legislature that such discriminations were made 
to the extent above stated. And it was shown by the same 
committee that secrecy is sometimes inserted in the contract as 
one of its conditions. It further appeared, in the course of that 
committee's work, that with all its great powers and influence, 
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railroad officials would evade its attempts to get to the bottom, 
and citizens compelled to do business with the railroads could 
not be induced to tell all they knew, as they feared the dread 
power of discrimination, in some form, might be used against 
them, perhaps to their ruin. So that if legal machinery and 
acknowledged principle existed by which to right the wrong, 
the railroads are too strongly intrenched to yield to the pressure 
of suits by private persons in an ordinary court of common law. 
No one man can prudently enter into a controversy with a 
great cqrporation which can build him up or crush him, as its 
favor, interest or malice may dictate. 

It is equally true that there is no effective remedy existing 
against railroad wars and arbitrary and sudden changes of rates. 
Undoubtedly these violate the maxim sic utere imo^ etc. Bnt 
the litigant and the court would be independent and fearless 
beyond the common lot, which would attempt, in such case, to 
apply that honored maxim. And there is another difficulty. 
While these evils are principally due to avarice and arbitrary 
action, great economic questions are frequently involved. Com- 
mon-law courts are not adapted to the investigation and appli- 
cation of economic questions and principles ; and these furnish 
a sure retreat and hiding place for the railroads guilty of wrongs. 
Railroad officials attempt to make men believe, and they have 
not been unsuccessful, that the Eleusinian mysteries were 
not greater than the mystery of railroad management. Out 
of their imperfect and very partial and selfish views of 
economy and the laws of trade, they weave a veil under which 
the uninitiated may not pass. Standing behind this veil and 
within their temple, these high priests of transportation ful- 
minate their decrees and utter their principles, and declare 
that the vengeance of the God of Economy will descend upon 
the profane who would interfere or rebel. For lawyers who 
love justice and are devoted to law as a science, a science as 
far-reaching as it is beneficent, those men who made the 
Twelve Tables and moulded the great institutions of the 
ancients, who compiled the Codes of Justinian, who laid deeply 
and well the foundations of the common law and watched over 
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and giiided the building of its superstructure, who, whatever 
their failings, their mistakes, their imperfections, have always 
been against kings, monopolies and powers, the bold cham- 
pions of equal justice and civil liberty, these high priests have 
only contempt. They readily comprehend the force of a capi- 
tal of a million dollars, of a steam engine, of a thousand hired 
men, of a million tons of freight ; but they do not care to be 
hampered by such subtleties as legal and ethical principles, and 
they are too surely able to make the ordinary court and jury 
see things through their own eyes. 

It is substantially true that there are no available remedies 
against the speculative enterprises other than the business, of 
transportation which are set on foot by railroads, to which 
allusion has been made. The general rule is, independent of 
statute, that every corporation has capacity to purchase and 
sell property and to make contracts. These general powers at 
common law are restricted by the nature and objects of the cor- 
poration. In pursuance of these objects, it may make all con- 
tracts necessary and useful in the course of its business as means 
to ends, unless prohibited by statute or charter. To attain its 
legitimate object, it may use the same means as an individual' 
who seeks a like object. The lawful powers of corporations 
are thus very broad and undefined, and the tendency of the 
time is to afford them liberal scope for action. What is " neces- 
sary and useful" is always a subject of debate, and in debate, 
for reasons already noticed, the corporation has more than an 
even chance. Thus many very doubtful powers are freely 
exercised, and great abuses have grown up which can only be 
rooted out by legislation. 

Pooling combinations are at least doubtful, both as to right 
and remedy. If there is any tendency it is to declare them 
valid, or not necessarily against public policy. {Hare v, Lmi- 
don cfe Northwestern Rail/way Go.^ 30 Law Journal [Chan.], 
820 ; and see Midland Railway Co, v. Northvyeatern Railway 
Co,, L. R. 2 Eq., 524.) They have been, in some manner, 
recognized by the United States Circuit Court in Kansas, in 
the case of the agreement between the Atchison, Topeka and 
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Santa Fe and the Kansas Pacific Railroads ; and in the case of 
the Kansas Pacific, Union Pacific and Colorado Central Rail- 
road Companies. (Report on Internal Commerce, 1879, 
Appendix, pp. 66, 57). It is too hard for individuals or stock- 
holders to obtain redress where the right is clear. A petition 
by one to set aside a '• pool " as against public policy, or on 
the principle of ultra vires, is not likely to result in success. 
Under existing conditions, the courts seem to lack force to 
coerce and control these combinations. An attorney-general 
might file a bill to annul a chaFter on similar grounds, but the 
obstacles are not pleasant even for an attorney-general to 
contemplate. Besides, less powerful corporations than rail- 
roads often control the action of State oflicials. They are not 
eager to incense a power which may prove dangerous to their 
political advancement. And it must be remembered that most 
ofiicials in the United States are ftiore vulnerable than in less 
democratic countries where the position of public men is more 
stable and less dependent on popular favor. At every recur- 
ring election day our oflicials must account, not alone to those 
wisely empowered to demand an accounting at their hands, 
but to corporations to whose selfish interests they may not 
have been suflSciently subservient. It is but natural that men, 
with ordinary strength, should forget their sacred duties to the 
whole people, and hide in the great shadows of railroad power. 
There is a way out ; but it does not lie through non-inter- 
ference. It does not lie through State legislation. The States 
have not the moral power, through separate action, to lead us 
out; it is at least doubtful if they have the legal authority. 
Separate State action is as inadequate in this emergency as it 
would be in any other attempt to regulate inter-state commerce. 
Indeed, any legislation upon this subject, to be effectual, must 
have an important bearing on foreign commerce. The trans- 
portation, the markets, the economic conditions in other coun- 
tries with whom we have intercourse, and with whom we must 
compete, must be taken into consideration, in any temporary 
or permanent interference with our own system of transpor- 
ti^tioD. Want of uniformity, contracted local views, local inter* 
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ests, and all those dangers and inconveniences which made it 
inexpedient to leave with the States the right to lay imposts 
confront us here. Some of* the lines of transportation run into 
and through several States. It is probable that transportation 
lines, under a single management, will soon bridge the conti- 
nent. There is not likely to be concert.of action and unanimity 
of opinion in all the States through which a line may pass. 
There may be as many diflFerent statutory systems and courses 
of judicial decision as there are States. This is more than 
likely; for though all make one common complaint of the 
arbitrary action of the roads, they are not moved by the same 
considerations. In fact, the interests to be protected from the 
railroads are frequently hostile to each other. And even 
the managers of railroads profess to take into account the con- 
ditions existing not only in various localities and States, but in 
foreign countries. It is vei'y evident that a broad statesman- 
ship and accurate information and sympathy, as wide as the 
nation, are alone sufficient here. And it is impossible for 
the State authorities to command the respect of the railroads 
in the matter of regulation of rates. Meinbers of a State 
legislature, and the executive officers of a State, are too often 
the creatures of the railroads, and too much accustomed to be 
approached and influenced, fairly or unfairly, by them, to com- 
mand their respect. The majesty of tlie Nation can alone 
successfully confront a powerful railroad combination. The 
nation alone is competent to disperse and regulate railroad 
power. But the foregoing remarks relate only to the phys- 
ical and moral power, and to the expediency of State regula- 
tion. There is another objection, and that is dedisive. 
Under the Constitution, the States have no lawful authority 
over the railroads in the matter under discussion, except 
where the termini are entirely within State boundaries and 
its (non citizens are alone concerned. Where the citizens of 
another State are affected, the power to adjust conflicting 
interests is exclusively vested in Congress. I shall not stop 
to discuss this point. It is settled beyond recall, and I 
shall simply cite a few authorities that sustain the position. 
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{OihbonB v. OgdeUj 9 Wheaton, 1, 227, 229 ; Brown v. Mary' 
land, 12 id., 419-446; The City of New York v. MH/n, 11 
Peters, 102-167 ; Choverv. Slaughter, 15 id., 449-511 ; Welton 
V. AStofe of Missouri, 1 Otto, 275-280 ; The Daniel BaU, 10 
Wallace, 557; The State Freight Tax, 15 id., 232-275; The 
BaUroad Company v. Bichrnond, 19 id., 584; The Oranger 
Cases, 4 Otto, 113 et seq,, pp. 155, 164, 180; Hannibal and 
St, Joseph B. B. Co. v, Husen, Chicago Legal News, February 
2, 1878.) There are other authorities of the same high tri- 
bunal which bear directly and indirectly on the question, but 
these will suflSce. 

There can be no question of the expediency of Congressional 
action. 1 think this appears from what has been said. It will 
also appear from what remains to be said. Our national 
development would be far from uniform if left to the opera- 
tion of natuml laws. If these could have their undisputed 
Bway, unmolested by the energy, the skill, the intelligence, 
and the selfishness and wickedness of men, no one could com- 
plain of injustice. Each one would only have to study and 
obey those laws. But governments have never thought it wise 
to give those laws unlimited and unguided sway. It seems 
that human effort was intended to be an important element of 
economy, and that the blind forces of nature should become 
the servants of human intelligence. The irregular and une- 
qual tides of progress have never been left to natural forces 
alone, but have been encouraged here and driven back there 
by human wisdom and will. In human concerns, mind is the 
most important factor in the process of evolution — mind 
tempered with a sense of justice and moral responsibility. 
" Changes are continually going on in the course of trade. 
Some places are gaining and others are losing trade. Particu- 
lar branches of trade are concentrating at certain points and 
leaving other points. Manufacturing interests are developing 
more rapidly in certain districts than in others. Besides, 
changes are contmually going on in transportation interests. 
Some roads are growing stronger and others are growing 
weaker. New roads are in course of construction and new 
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routes and combinations are being formed." (Report on Inter- 
nal Commerce, 1879.) Shall no intelligence be thrown into this 
mixture, and working and counter-working of natural forces, 
save the intelligence, the enlightened selfishness of railroad 
corporations? Discrimination in rates may be made and has 
been made a protection of foreign manufactures against home 
manufactures. The hardware manufacturers of Birmingham 
and the cotton manufacturers of Manchester can lay down their 
products in our western markets cheaper than the manufac- 
turers in our Eastern States can. (Report on Internal Com- 
merce, 1879, statement of Mr. F. B. Thurber.) 

What is Congress for? To what end were its powers con- 
ferred ? Hear what Story says : " The want of this power (to 
regulate commerce) was one of the leading defects of the con- 
federation, and probably, as much as any one cause, conduced 
to the establishment of the Constitution. * * * "It 
is a power vital to the prosperty of the Union ; and without it 
the Government would scarcely deserve the name of a national 
government, and would soon sink into discredit and imbecility." 
" It would stand as a mere shadow of sovereignty, to mock our 
hopes, and involve us in a common ruin." * * * 
" Indeed, without this power to regulate commerce among the 
States, the power of regulating foreign comnierce would be 
incomplete and ineffectual." * * * "The want 
of uniformity in the regulations of commerce was a source of 
perpetual strife and dissatisfaction, of inequalities and rivalries, 
and retaliations among the States." Why forbid the States to 
make such havoc if the railroads may ? Are they more respon- 
sible, more patriotic, less selfish than great States? Is there 
wisdom or expediency in taking power from the States to give 
it to the railroads? This is the inevitable result of inaction by 
Congress. It is the right and duty of Congress to act. If 
they refuse on the ground of expediency, they simply dbdicate 
in favor of the railroads. Be assured they will not fail to act. 
What is Congress for ? A great thinker, Herbert Spencer, who 
is no friend to over-legislation says : " The function of Parlia- 
ment is the averaging the interests of the various classes in a 
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oommanity." * » » aj^ good Parliament is one 
in which the parties answering to these respective interests are 
so balanced that their united legislation concedes to each class 
as much as consists with the claims of the rest." And referring 
to legislation to confine railway enterprise within tiormal 
bounds, he says : " No charge of over-legislation can be brought 
against it. It is nothing but a better administration of justice." 
It* is nothing, then, but the plain duty of the national repre- 
sentative governing body, upon which ample powers have 
been conferred, to balance the conflicting interests connected 
with transportation ; and in the language of Spencer, this " is 
nothing but the prevention of aggression and the administra- 
tion of justice." And the observation of Hamilton is perti- 
nent here : " We seem not to reflect that in human society there 
is scarcely any plan, however salutary to the whole and to every 
part, by the share each has in the common prosperity, but in 
one way or another, and under particular circumstances, will 
operate more to the benefit of some parts than of others ;" 
and he suggests that we learn to estimate measures by their 
general tendencies. Do the railroads " estimate measures by 
their general tendencies ?" Is not Congress the proper power 
to make that estimate ? Is it not the only power which can 
do so? The Constitution itself, and the arguments and reasons 
that led to its institution, is the affirmative answer to the last 
two questions. 

I conclude, then, that Congress is the only authority that 
can adequately deal with this question ; that its powers are 
ample and excluSive, and were conferred for the very purpose 
of ^^ a/oey^aging " conflicting interests in just such emergencies 
as the one under discussion ; and that Congress should act now. 

What should Congress do ? I may say at the outset that a 
perfect Code of railroad law cannot be struck oft' at a single 
essay, nor at one session of Congress. Observation, reflection, 
experience and time must correct the inevitable mistakes of a 
first attempt. As in the case of every other system of legisla- 
tion, perfect symmetry must be the fruit growing, in the 
course of time, out of rude beginnings. But we are prepared 
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to take some salutary steps, subject to the corrections of expe^ 
rience. 

I. Acts out of which the evils grow should be forbidden. 

Whenever inter-state or foreign commerce is to be affected. 
Congress should, 

(1.) Prohibit all discriminations in freight rates and charges, 
and require perfect equality of treatment, except as hereafter 
provided. 

(2.) Prohibit all rebates and drawbacks. 

(3.) Make the car-load the unit of transportation. 

(4.) Prohibit the railroads from discriminating between diflfer- 
ent persons and different places, by charging more for a shorter 
than for a longer distance in one continuous carriage. 

This provision merely limits the power to discriminate, 
while recognizing the economic principle involved in volume 
and distance of transportation. 

(5.) Require that railroads shall adopt schedules of freight 
rates and charges; keep them posted up in conspicuous places, 
and that they shall not change them, except on ten days' 
notice, properly advertised. 

(6.) Prohibit railroad wars. 

(7.) Prohibit combinations, agreements and arrangments 
between railroads and other persons or corporations, by which 
they shall lease or dispose of any of the functions of trans- 
portation ; and all speculative enterprises, by railroads and 
their olBcials, which tend to discriminations, monopolies and 
the injury of commerce, except in cases where they are directly 
connected with the business of transportation. • 

(8.) Prohibit pooling of freights by different and competing 
lines. 

(9.) Prohibit all personal solicitation of legislation by railroads 
or their oflScials, so far as Congress is concerned, and provide 
that when railroads desire a change of the laws affecting them, 
they shall ask it only by petition, and require that they shall 
give three months' notice of its presentation to Congress, by 
posting in conspicuous places and advertisement in the princi- 
pal papers published along its line and at its termini. 
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(10.) Make the violation of any of the foregoing provisions 
a penal offense, and annex suitable and substantial penalties 
by way of tine or imprisonment, or both. 

(11.) Give a civil action to any party aggrieved, adopting, a 
substantial minimum recovery, say $500. This would, in some 
measure, hinder great corporations from trampling upon poor 
litigants. 

(12.) Give a qui tain action against the offenders against these 
provisions, and fix the amount of recovery at $1,000, one-half 
to go to the informer. 

(13.) Provide, in these cases, for ready access to the books and 
papers of the corporation. I suggest a simple notice to pro- 
duce, and in case of failure, without good and substantial cause 
shown, that their defense be stricken out ; with a power in the 
court to impose fifty dollars extra costs on any person where 
it shall clearly appear that he has not acted in good faith in 
giving the notice. I know this power over the books and 
papers of the railroad company is rigorous and liable to abuse ; 
but where the production of the books would be very incon- 
venient to the corporation, an inspection might be provided 
for instead, with leave to take a copy. The objection to 
allowing one private person to inspect, without showing strong 
ground therefor — the books of another private person — does 
not avail with equal force in case of a railroad corporation, 
whose functions are of a public nature in which all the people 
are interested ; and as publicity should be given to all railroad 
transactions, the mere objection that a private person might 
find out the state of the railroad affairs is trifling. And, 
besides, if it is expedient to afford any remedy to injured 
parties against railroads, in order to make that remedy effectual, 
a summary power to reach the books and papers of the com- 
pany is absolutely essential. 

While these provisions would tend to restrain the companies 
in the arbitrary exercise of both rightful and wrongful pow- 
ers, they will pot embarrass them in the doing of anything, 
in a proper manner, which they may or ought, in right and 
good conscience, to do. 
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II. But I am of opinion that these provifiions, standing 
alone, would not meet the emergency. This is especially true 
respecting discriminations. We have seen that discrimination 
is sometimes, and to some extent, beneficial, and even neces- 
sary. But they should be made by an authority independent, 
impartial, disinterested and solicitous for the good of the 
whole, as well as every part. There are two classes of ques- 
tions to be dealt with: (1) Those which arise out of fixed 
principles and established law ; and (2), those arising oat of 
economic conditions. The former may be provided for by 
positive law. The latter belong to administration and the 
higher range of statesmanship. The railroads have " policies," 
in harmony or out of harmony with other important interests. 
These " policies " cannot be controlled effectually and justly 
by civil actions by private pei*sons, nor by positive enactments 
alone, as the conditions on which they are based are continually 
changing. The factors which enter into a proper and just freight 
charge are very variable, and neither railroads nor the govern- 
ment can make them stable. But as we have seen that the 
railroads make this undeniable fact their excuse for arbitrary 
action, and declare that because of it no one but a railroad 
manager can by any possibility comprehend right and wrong 
in their application to it, and that therefore they must be 
allowed to have their own way, no matter how much commerce 
and the public may suffer, and because we have seen that 
ordinary courts and juries are hardly competent to decide such 
questions ; some governmental means should be provided better 
adapted to the emergency. A tribunal should be established 
with special jurisdiction in these matters. The grievances are 
numerous and various in kind. It is impossible to provide the 
details in an act of Congress. Elasticity is demanded in the 
system to be adopted. The tribunal should be competent to 
expound and apply to the subject the principles of common 
and constitutional law. It should be able to understand and 
apply the principles of right reason, and natural and con- 
ventional law. It should also be furnished with the means of 
gathering accurate and wide information independently of any 
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proceeding immediately before it. It should be able to expound 
and apply economical principles in connection with particular 
circumstances. It should have the means of knowing as quickly 
and as accurately, as the railroads, of any change in existing com- 
mercial and economical conditions. It should be independent, 
and composed of men disinterested, except as patriots and good 
citizens, in all conflicts between the railroads and the people. 
In short, it should be so constituted as to have wisdom, stability, 
justice, great statistical information, great elasticity, and so as 
to be subject to impeachment and beyond the influence of 
popular clamor, vulgar prejudice and railroad power. It 
should stand as a bulwark for the defense and protection of all, 
whether railroads, people or government. It should prevent 
aggression and administer justice. It should aiford a radical 
remedy. And anything short of this is mere patchwork. Sail- 
way commissions which are changed every few years are utterly 
inadequate. We need a great tribunal to deal with this, perhaps 
the greatest of modern administrative questions ; and this tri- 
bunal should be hedged about with all those safeguards which 
wise statesmen have found it necessary to throw about a court of 
justice. Some have contended that a commission of experts is 
the only proper tribunal. While 1 recognize the value of that 
knowledge which comes from experience, I cannot admit that 
experts alone would wisely deal with this question. It is too 
great, it involves too many principles^ to be handed over to 
dogmatic experience or narrow-minded empiricism. It will 
never do to put experts above the law. The administrators of 
the law may use them to throw light on technical matters of 
art or science, but they cannot allow the experts to render 
judgment. While experts in the practical management of 
railroads have been deemed so important, it is curious that 
disinterestedness and independence, together with profound 
knowledge of government and of law, have never been spoken 
of as indispensable qualities in a railroad commission. We 
are coolly told that a Mansfield, a Marshall, a Shaw or a Kent 
are too ignorant of business to judge rightly in such matters. 
The empiric knowledge of business men, it is said, is better 
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than the learning and wisdom of great oommon-law lawyers. 
This commends itself to the half-educated and the vnlgar in all 
walks of life ; but every truly accomplished lawyer and states- 
man knows it is folly. Business and liberty flourish to-day 
under the institutions which lawyers have conceived and 
established ; and lawyers have ever been the best practical and 
theoretical economists, having the keenest appreciation of the 
laws of business, and the least narrowness and bigotry. Law, 
and those best acquainted with it, claim the first and highest 
place and power in a railroad commission. But they must be 
aided in their investigations and rulings by persons having 
special knowledge. 

(1.) I therefore suggest the following as the constitution and 
powers of a tribunal which the occasion demands : 

A tribunal to be established by Congress, under the powers 
conferred on it by the Constitution, to be called the Tribunal 
of Transportation and Commerce, It shall consist of three 
judges, to be selected from men learned in the law and having 
no connection with transportation or commerce. They shall 
be selected or appointed by the President of the United States 
and confirmed by the Senate. They shall hold oflSce during good 
behavior and receive an annual salary of $15,000 each. They 
shall be subject to impeachment by the House of Representatives 
and conviction and removal by the Senate. This secures, as 
far as may be secured in human concerns, dignity, wisdom, 
strength, and respect for decisions. 

(2.) But this tribunal must possess the means, independently 
of interested aids, of getting statistical and economical inform- 
ation, as well as technical knowledge to guide them. This is 
necessary, as its functions will be partly judicial and partly 
administrative. There should, therefore, be attached to this 
tribunal a bureau of the special statistics and information 
required to enable it to decide the questions which may come 
before it. This bureau should have at its head three oflicers, 
selected from men familiar with commercial affairs and railroad 
management — in a word, they should be everts ; but should, 
at or after their appointment, have no personal interest in rail- 



29 

road or commercial enterprises. They should likewise be 
appointed by the President and confirmed by the Senate, and 
be subject to impeachment. They should hold office during 
good behavior, and have a suitable salary. The functions of 
this bureau should be to gather, arrange and classify all inform- 
ation respecting transportation and commerce, so far as they 
relate to and affect each other, and the powers of the bureau 
should be such that it can, at all times, inform the tribunal 
upon all points even more readily and accurately than the rail- 
roads themselves. All railroads engaged in inter-state com- 
merce should be required to make to this bureau full and 
detailed reports as to the organization, construction and opera- 
tion of their lines; and the bureau should have full power, to 
make investigations and order fuller reports, under the direc- 
tion of the tribunal. It should be required to gather, system- 
atically and promptly, full information as to economic condi- 
tions abroad as well as at home, and as to transportation 
systems and charges beyond the United States as well as 
within them. Reports of the conditions in foreign coun- 
tries might be gathered by consuls and other officials resi- 
dent in other lands, and these should be forwarded at stated 
periods to the bureau. For instance, the failure of a crop, 
or any change in transportation or other industrial enter- 
prise in any foreign country, which is likely to affect trans- 
portation or commerce in the United States, should be noted 
and a report made to the bureau. As tlie weather serv- 
ice watches and notes meteorological conditions and sends 
out fore warnings of atmospheric changes and coming storms, 
so might the proposed bureau act in relation to transportation 
and commerce. If, to the knowledge tluis acquired, the bureau 
possessed the I'eady means of knowing the exact circumstances 
of each railroad line, all the external and internal conditions 
affecting its interests, the high priests of transportation would 
no longer claim the incompetency of all but themselves in the 
just regulation of railroad affairs. The tribunal could decide 
whether a change in rates w^as a caprice, an arbitrary act unjust 
to shippers, or an inevitable necessity arising out of circum- 
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stances beyond control. All proposed new lines which might 
affect existing conditions should be required to report full 
details of the enterprise to the bureau, together with the objects 
and purposes of its initiation. In short, this bureau should be 
the most coinpreliensive and exact source of information on all 
questions pertaining to transportation and commerce, so that 
any information required to guide the tribunal in its decisions 
could be instantly certified to it under official responsibility. 
A large portion of the work of the existing bureau of statistics 
would necessarily be transferred to the proposed bureau. It, 
or one of its members, might be required, under the direction 
of the tribunal, to investigate all alleged abuses and report to 
the tribunal for its action. The tribunal should also have a 
clerk, of its own appointment, to keep its records. 

I proceed to consider the functions of the tribunal more 
precisely. 

Congress should provide that it should, with the aid of the 
bureau, which should in all things be subordinate to the tri- 
bunal, proceed to resolve itself into a court of inquiry. It 
should have power to send for persons and papers, and should 
investigate and analyze the existing system and conditions of 
transportation by land and by water; searching into the causes 
and consequences of present evils. The condition, in detail, 
of each inter-state line should be inquired into, embracing its 
internal working and arrangement and the natural advantages 
and disadvantages of its position, its cost of construction 
and operation, and its indebtedness. Existing contracts 
and combinations should not be overlooked. The tribunal 
should ascertain the factors that enter into freight rates and 
charges, and give special attention to the cost of transportation. 
It should then be authorized to divide the railroad year, to be 
prescribed by it, into quarters, and devise a system of quarterly 
and annual reports, to be made under oath to the bureau. 
I will not enter in detail into what these reports should con- 
tain. I will simply say that they should be so devised as to 
give the fullest publicity to railroad management, and to give 
all the information necessary for the intelligent action of the 
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tribunal. The lines should then be required, separately and 
without concert of action, to file on a fixed day a schedule of 
the freight charges which they propose to adopt. 1 know 
this might be evaded ; but as, in some measure, a safeguard 
against that, penalties should be prescribed for a violation of 
this provision ; and the schedule should be verified by the 
affidavit of the managing directors of each line, to the effect 
that they had complied with the statute specifying the for- 
bidden acts and stating that they had not been done. From 
the schedules thus filed, and the information obtained by the 
preliminary inquiry, the tribunal should be authorized to pre- 
scribe a ininimum rate of freight charges, and all competing 
lines should be forbidden to go below that rate without cause 
shown, and the decree of the tribunal consenting thereto. 
This provision should be made to go into eftect on the first 
day of the railroad year, as prescribed by the tribunal. The 
minimum rate adopted might be the lowest rate offered by 
any one of the competing lines ; or it might be some other 
rate, in the discretion of the tribunal. Heavy penalties should 
be annexed to violations of the rule ; and it might, in the dis- 
cretion of the tribunal, be imposed on the company, as such, 
or any or all of the directors and managers, personally, whether 
they participated in the wrong or not, except that those oppos- 
ing the wrong should be exempt. 

Thus, railroad wars would be eliminated from the problem, 
and legitimate competition would be stimulated. Competition 
should not be eliminated, but regulated so as to prevent 
aggression and affbrd security in the enjoyment of rights 
properly exercised. It is a mistake to suppose that the laws 
of competition do not apply to railroads. That they do apply, 
and that beneficently, is the dictate of reason and common 
sense. Herbert Spencer says : " It is not true that there can- 
not exist between railways a competition analogous to that 
which exists between traders. * * * The results (of com- 
petition) are, that each takes that portion of the traffic which, in 
virtue of its position and local circumstances, naturally falls to 
its share ; that each stimulates the other to give the greateet 
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advantages it can afford, and that each keeps the other in order 
by threatening to take away its natural share of the traffic, if, 
by ill behavior or inefficiency, it counterbalances the special 
advantages it offers. Now, this is just the form which compe- 
tition eventually assumes between traders." He instances the 
example of the Great Western Company and the Northwestern 
Company, which both communicate with Birmingham and 
Oxford, on the testimony of Mr. Saunders, the Secretary of 
the Great Western Company. * (Railway Morals and Rail- 
way Policy.) This plan would also allow both railroads and 
places to enjoy, unmolested, their natural advantages, as they 
ought to do. I am aware that railroad managers will say the 
scheme is impracticable, and so they will say of all schemes 
that do not amount to a mockery of a real remedy ; but after 
careful consideration 1 fail to see the force of any such objec- 
tion. I know, too, that some roads and some places may suffer 
more or less by the arrangement, but they will suffer justly 
and through natural economical conditions, while others will 
profit by the same cause, and arbitrary wrongs will be less fre- 
quent. And then it must be remembered that the good of the 
whole, of all interests, is the thing sought, and no remedial 
plan whatever could be devised which would not operate more 
to the advantage of some than of others. But that plan is best 
which is based on natural laws, combined with skill, efficiency, 
honesty and courtesy in the management of the railroad. Thus 
legitimate enterprise and endeavor to please is encouraged in 
the road disadvantageously situated. 

This tribunal should have, in addition to the functions already 
suggested, general jurisdiction of all cases arising under national 
railway laws. I am not of the opinion that it should, like 
the railway commissions, have general supervision over rail- 
roads. It should collect, through the bureau, the information 
before mentioned, and should report the same annually to 
Congress, with recommendations as to legislation needed to 
perfect the administration of justice in the matter of transpor- 
tation. Beyond this its action would be, perhaps, best confined 
to reported grieoances. To this end its action should be invoked 
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by simple petition under oath. Any governor of a State, 
mayor of a city, selectmen of a town, or any ten lawful voters 
and citizens, and any railroad company, should have the right 
to petition the tribunal for a redress or prevention of a wrong, 
or the granting of a privilege, that is, of course, when the same 
afiected inter-state or foreign commerce, and arose under 
national legislation or came into conflict with it. The petition 
should fully set forth the facts and reasons on which it is based, 
together with a statement of the names of witnesses and docu- 
mentary evidence to sustain its allegations. The tribunal 
should then order an investigation, hear the other side, and 
make its decree, which should be enforced in the same manner 
as any decree of a court of the Uuited States. Where the 
bureau is already in possession of the facts on which the petition 
is based, the tribunal might dispense with an expensive inves- 
tigation and simply order the respondents to file a written 
answer and argument, and then dispose of the matter at once. 
When petitions are filed notice should be given by the petitioner 
to the other side by serving a copy of the petition, omitting the 
names of the witnesses and the statement of documentary evi- 
dence. Thus any breach of law might be expeditiously noticed 
and disposed of. 

Another important class of questions would arise in regard 
to discriminations and changes of rates. The provision for- 
bidding discriminations and establishing a minimum rate 
should be subject to this exception. If any road desired to 
drop its schedule below the minimum rate, it should be per- 
mitted to petition the tribunal to that effect, setting forth its 
reasons. If there were any competing lines, or any place or 
class to be affected by the change, notice should be ordered to 
be given and a hearing had by the adverse parties, and the 
tribunal, in its wisdom, should grant or deny the petition, or 
otherwise modify existing arrangements. The same course 
should be pursued when any road wished to discriminate in 
favor of one place or person and against another, or to grant 
special rates on particular classes of merchandise. We have 
seen that cases will arise where it would be very proper to 
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grant such a privilege. But the granting of this is, under 
modern circumstances, a governmental function, and, as we 
have seen, should not be left to the regulation of interested 
parties. The same observations will apply to the proposed 
construction of new lines for the express or obvious purpose of 
disturbing the existing equilibrium, and to arrangements or 
combinations by the companies with each other, or with other 
persons and corporations, for entering into speculative enter- 
prises not necessarily connected with the business of trans- 
portation. In short, every breach of statutory or common law 
provisions, and of the policy of the government, as declared by 
statute, could thus be brought before the tribunal. Of course, 
suits for damages and actions for penalties should be left for 
the Circuit Courts of the United States to decide, except that 
the tribunal should enforce, by the aid of the executive power,, 
its own decrees and its own iines and penalties. And the tri- 
bunal should have power to inflict proper fines and penalties 
for violations of law and duty, and these should form a fund 
for the payment of the salaries and expenses of the tribunal. 
Where they are insufficient the deficiency should be paid, one- 
half by the companies subject to the jurisdiction of the tri- 
bunal, in proportion to their gross inter-state traffic, and the 
other half from the treasury of the United States. These 
details, however, may be modified as the wisdom of Congress 
may dictate. 

The tribunal should formulate, as cases arise, a rule of deci- 
sion, and this rule should be promulgated in stated reports, 
according to the practice of other courts. At first it should be 
guided by the principles of natural justice and right reason, 
and the principles of common and constitutional law and the 
statutes ot the United States. Congress should, from time to 
time, change the rules of decision of the tribunal, when the 
interests of transportation, justice and commerce require it. 

Undoubtedly, prophets will arise and say this is all uncon- 
stitutional. I cannot discuss this question in this essay. 
There is not time nor room. But I have considered that 
objection and do not consider it tenable. The cases and 
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authorities I have cited establish that the power of Congress 
over these matters is ample and exclusive; and I believe I 
have advocated no detail which is not strictly within the spirit 
of those authorities. As to the means I have advocated, I will 
content myself with citing two great cases, in which Chief 
Justice Marshall delivered the opinions, which fully establish 
the constitutionality of those means. These cases are too 
lengthy to be inserted here, but are accessible to all. {McCul- 
loch V. The State of Maryland^ 4 Wheaton, 316 ; Osbom w. 
The United States Bank, 9 id., 738, 859.) The power to reg- 
ulate commerce is vested in Congress. The Congress has large 
discretion as to the means of executing its powers, as is shown 
in the cases cited. The establishment of the United States 
Bank was held by the Supreme Court to be a proper means of 
performing the functions of Congress in relation to the fiscal 
concerns of the nation. This tribunal is merely a means to an 
end — the regulation of commerce. It is a "necessary" 
means, as perhaps this, or some like method, is the only 
feasible way that Congress can hope to deal with this very dif- 
ficult subject. Again, Congress may establish tribunals inferior 
to the Supreme Court. The functions of tlie tribunal, though 
not wholly so, are principally and eminently judicial. Con- 
gress having created by law a certain class of cases, peculiar in 
tJiemselves, constitutes a tribunal competent to deal with those 
cases. This seems to be a sound view of the constitutionality 
of the proposed legislation. I omitted to say that appeals on 
questions of law only, should be allowed from the decisions of 
the tribunal to the Supreme Court, whenever the tribunal or any 
one member thereof shall deem it in the interest of justice to 
to allow it, or whenever the tribunal or one member thereof 
shall certify that the legal questions involved are of sufficient 
importance to require a review by the highest tribunal in the 
land. 

I have thus sketched the outline of a system of legislation 
which will effectually deal with the railroad problem. 1 have 
not undertaken to go into every detail, nor can I hope that it 
is beyond criticism. I know I advocate bold legislation, but 
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I know, too, that timid measures are sure to result in tailtire. 
Then, I rely on the wisdom of Congress to correct errors of 
judgment as they sliall be warned by experience. My guiding 
star has been the duty of government to prevent aggression 
and to administer justice, and to give to law the supremacy 
over all men and all interests. The law must be paramount to 
business principles. It is true that rights do not exist for the 
sake of law, but law for the sake of rights ; yet, in the very 
nature of things, law, which regards not one kind of business, 
nor one class of men, nor one geographical position, nor one 
economical problem or condition alone, but looks at the whole, 
embraces the whole, is for the good of the whole, must be 
supreme even when it operates unfavorably to one kind of 
interests or in particular instances. Business principles cannot 
be superior to law and dominate it blindly, for without law no 
business could ever thrive. And I shall be pardoned, I hope, 
for closing this essay, by quoting the extract from Hooker, so 
often quoted, so old, yet so new : " Of law, there can be no 
less acknowledged than that her seat is the bosom of God, her 
voice the harmony of the world. All things, in heaven and 
earth, do her homage — the very least as feeling her care, the 
greatest as not exempted from her power; both angels and 
men and creatures, of what condition soever, though each in 
different sort and manner, yet all, with uniform consent, admir- 
ing her as the mother of their peace and joy." (Ecclesiastical 
Polity.) 
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